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STATEMENT OF THE CASE.

This is an action at law commenced in the District

Court of the United States, for the District of Washing-

ton, Eastern Division, on the 13th of ^lay, 1892, by the

United States as plaintiffs against John H. Stone as

defendant, to recover the value of certain timber taken

from the public lands of the United States, and con-

verted to his own use, by defendant.



The complaint alleged ownership of the lands, from

which the timber was taken, and of the timber taken

and converted, to be in plaintiffs; its value; the unlaw-

ful taking and conversion by defendant, and prayed for

judgment for its value.

The defendant first demurred to the complaint, but

seems to have abandoned the demurrer, for he after-

wards answered, and there is nothing to show what

action was had upon the demurrer.

The answer consisted of a general denial of all the

allegations of the complaint, except as to the quantity

of timber alleged to have been sold to the Spokane Mill

Company, and of two affirmative defenses.

The first, to the effect that between the months of

August, iS88, and November, 1890, the defendant had

contracts v/ith his customers for the supply of railroad

ties, and timber for the manufacture of lumber at points

along the line of the Northern Pacific Railroad in the

State of Washington, and adjacent to the region men-

tioned in the complaint ; that he procured timber for the

purpose of filling these contracts from the lands em-

braced in the grant to aid in the construction of the

Northern Pacific Railroad, made by acts of Congress for

that purpose, and by contract with that company, and

that he had at no time cut timber on au}^ land except

such as belonged to said company.

That during said time he purchased timber and ties

suitable for railroad use from other persons, but, as he

is informed and believes, all such ties and timber were

either cut from railroad lands, or were lawfully cut and



sold to him by such other persons, and that no part

thereof was cut or taken from lands of the United States.

That the ties which he purchased, were for the use of,

and were used in, the construction of the Spokane &
Palouse Railroad and the Central Washington Railroad,

both corporations being organized and constructing their

roads under and in compliance with grants made them

by the act of Congress of March 3, 1875, and that such

taking was not a trespass, but was by authority of law.

The second, to the effect that in the month of April,

189 1, at a term of the United States District Court, in

the District of Idaho, the defendant was indicted for the

commission of all the wrongs and trespasses set out in

the complaint, as an offense against the penal laws of

the United States. That he was tried by a jury upon

said indictments, and acquitted, and that said acquittal

is a bar to this action.

The plaintiffs replied to all of the answer, except the

last affirmative defense, and to that defense they de-

murred, upon the ground that that defense did not state

facts sufficient to constitute a defense to the action.

This demurrer was sustained.

There was pending at the same time another action

in which the United States were plaintiffs, and the de-

fendant John H. Stone, and one Edward Noonan and

one W. G. Kegler, doing business as the Spokane Fuel

Co., were defendants, which was consolidated and tried

with this.

These actions, as consolidated, were tried and a ver-

dict rendered, in the first in favor of plaintiffs for
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$i9,ooo, and in the second for $3,000. In the first case

the defendant did not file a motion for a new trial nor

in arrest of judgment. Judgment in the first case was

rendered in favor of plaintiffs, but the verdict in the

second, on defendants' motion, was set aside.

The only purpose of mentioning the second case in

this record, as I understand it, is to have the action of

the Court, in refusing to defendants a peremptory chal-

lenge to one of the jurors, reviewed. This challenge

was attempted to be exercised b}- the defendants in the

second case, after the defendant Stone, in the first case,

had peremptorily challenged three jurors.

The defendant assigns eighteen errors.

These he has grouped and discussed in his brief

under nine propositions. I shall endeavor to discuss

them in much the same order.

BRIEF OF ARGUMENT.

I.

As to the first point relied upon by plaintiff in error,

I insist that the rulings of the Court in sustaining the

demurrer to that part of the answer, pleading the in-

indictment, trial and verdict of the Idaho Court, and in

excluding the same matter when offered in evidence,

were right, and do not furnish sufficient ground to

justify a reversal.

This matter was pleaded as a bar to this action, be-



cause, as plaintiff in error claimed, the same matter had

been once tried and adjudicated between the same par-

ties, and he cited the case of Coffey vs. The United States^

ii6 U. S.J 442j as conclusive upon this point.

I respectfully urge that the record in the Idaho

case, pleaded and offered in evidence, does not constitute

a bar to this action, because the facts in that case are

essentially different from the facts in this case, and that

the authority cited is not in point.

The Idaho case was one in which it was sought

to punish the defendant for a willful and conscious vio-

lation of a penal statute, in going upon and willfully

cutting and removing timber from the public lands.

In order to convict in that case, it was essential to

prove, the facts, that the defendant, without any right or

authority whatever, and with full knowledge that he

had no right or authority so to do,.but in contempt of

the Statutes of the United States, went upon and cut

and removed the timber from the lands of the United

States. It would not have been sufficient to authorize

a conviction, to have proved only, the facts, that he re-

ceived the timber and converted it to his own use, after

it had been cut by some one else.

Whereas in this case to recover the value of the

timber, it is only necessary to prove that the defendant

received and converted the timber to his own use, in

order to entitle plaintiffs to judgment. If defendant

cut the timber himself, under an honest belief that he

was cutting it upon his own land or upon lands which

he believed to belong to some one else, ex. gr.^ the rail-



road company, from whom he had permission, or if he

had purchased it from some one whom he honestly be-

lieved to be the owner, these facts w^ould not authorize

an indictment in a criminal case, and if an indictment

should be found they would compel an acquittal; yet

in a civil case, such as this, w^here it is onl}^ sought to

recover the value of the timber, they would entitle the

Government to a judgment.

The indictment in the Idaho case charges that the

defendant did " Unlawfully, willfully and feloniously

cut and remove, and cause and procure, to be cut and re-

moved from said lands fifty thousand timber trees,

etc." The statute
( § 2461 R. S.) under which the

indictment was drawn, provides that "if aily person

shall cut or cause or procure to be cut, or aid or assist

or be employed in cutting any live oak or red cedar

trees or other timber, etc., shall pay a fine, etc."

A consideration of this statute will show that the alle-

gation quoted above from the indictment was an essen-

tial allegation, and that without it the indictment would

have been bad. This allegation being essential, the

proof must conform to the allegation, or an acquittal

will necessarily follow. So, under this indictment, it

was absolutely necessary that the following facts should

be proved, namely: That the defendant, with full

knowledge that the lands and timber belonged to the

Government, and with intent to deprive the Govern-

ment of the timber, personally cut and removed the

timber, or with such knowledge and intent, caused and

procured some one else to cut and remove it.
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To recover in this civil case, plaintiffs are reqnired,

only, to show that the timber belonged to the Govern-

ment and that defendant came into possession of it, and

converted it to his own nse without authority from the

Government. If, in showing these facts, the evidence

shows that defendant was a mistaken trespasser, or the

innocent vendee, of a trespasser, or that he was a pur-

chaser without notice, from a trespasser (as the testi-

mony in this case strongly tended to prove, and as the

j ury found in its special verdicts) the Government would

still be entitled to a judgment.

Wooden Mare Co. vs. The United States, 106 U. S., 4-32.

This action is not based upon the statute, as plaintiff

in error supposes, but upon the implied promise to pay

the value of that he receives and uses.

As to when a former judgment can be held a bar, Mr.

Freeman expresses very clearly and tersely the correct

rule, thus

:

"The best and most invariable test as to whether a

former j udgment is a bar, is to enquire whether the same

evidence will sustain both the present and the former ac-

tion. If the identity of the evidence be found, it will make

no difference that the form of the action is not the same.

:;: :: .^: Q,^ |-jjg otlier liaud, if different proof be

required to sutain the two actions, judgment in one of

them is no bar to the other. If the evidence in the

second suit, between the same parties, is sufficient

to entitle the plaintiff to a recovery, his right cannot be

defeated by showing any judgment signed against him
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in any action where the evidence in the present suit

would not, if offered, have altered the result."

/ Freeman on Judgments {^.th Ed.), Sec. 259.

Cited with approval in

Gilmer vs. Morris, 30 Fed. B., 476.

See also Marsh vs. Masterson, 101 N. Y., 401 {5 N. E. Bep.,

59).

Belden vs. State, 102 N. Y., 1 {8 K E. Bep., 363).

Cromwell vs. Sac. Co., 94. U. S., 351.

I Freeman on Judgments, Sec. 256.

The Supreme Court of California have applied the

same rule. The Court says

:

"A judgment is a bar, if the cause of action be the

same, though the form be different. The cause is the

same when the same evidence will support both actions;

or rather, the judgment in the former action will be a

bar, provided the evidence necessary to sustain the judg-

ment for plaintiff in the present action, would have

authorized a judgment for him in the former. The

present action would have been sutained upon proof of

a contract and the performance on the part of plaintiff,

and nonpayment by defendant. This proof would not

have sustained the former action. Therefore, the judg-

ment is not a bar."

Taylor vs. Castle, 4^ Cal., 371.

Under these authorities, it is clear that the Idaho case

is not a bar to this, because no one would pretend that,

proof that defendant, as an innocent vendee of a tres-

passer, purchased and used the timber, would warrant
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or support a verdict of guilty upon a charge of unlaw-

fully, willfully and feloniously cutting and removing

tlie timber, under Sec, 2461 of the Revised Statutes.

In line with the doctrine of the above authorities is

the case of Aspden vs. Nixon (^ Hoiv.^ 4^7)

•

In that case the Supreme Court says

:

" The rules of evidence governing courts of justice

are, that a judgment or decree set up as a bar by plea,

or relied on as evidence by way of estoppel, to be con-

clusive, must have been made. i. By a court of com-

petent jurisdiction upon the same subject matter. 2.

Between the same parties. 3. For the same purpose."

Under this rule the Idaho case cannot be a bar, for

two reasons: i. The subject matter is not the same.

2. The purpose is not the same.

The "subject matter" of the Idaho case was a trespass

upon lands, proceeded against criminally for an injury

to the freehold.

The "subject matter" of this case, is the conver-

sion of personal property, charged to have been in

defendant's possession and by him converted, without

regard to the trespass, if any, preceding the conversion.

The "purpose" of the Idaho case, v/as to punish by

fine a trespass upon real propert}'-.

The "purpose" of this case is to recover the value

of personal property, belonging to plaintiffs, but which

had come into defendant's possession, and been by him

converted.
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The difference between the subject matter and pur-

pose of the two cases is as wide as that between the

poles.

These principles and authorities are not in conflict

with the doctrine of the case of Coffey vs. The United

States^ so confidently relied upon by plaintiff in error.

The facts in that case, and the principle announced,

are so radically different from this that only a cursory

examination of it is sufficient to demonstrate its utter

inapplicability.

That was a civil information against ten barrels of

brandy, one apple mill, thirty-seven tubs and two copper

stills, the property of A. G. Coffey, to enforce a for-

feiture for a violation of penal statutes.

The statutes upon which it was based provided for

the forfeiture of the distillery, apparatus and other prop-

erty belonging to and used by the distiller, for the pur-

pose of distilling, and also for a futher corporal punish-

ment of the distiller by fine and imprisonment.

To this information Coffey filed a claim as owner of

the property, and in his answer, after denials of the

several counts of the information , he pleaded affirmatively,

that for the several offenses set out in the information,

there had been exhibited against him, personally, a

criminal information, upon which he had been tried, and

that all the evidence which would be necessary to sus-

tain the civil information against his property, would

also have been competent and necessary to sustain the

criminal information against him, and that upon the

trial he had been acquitted.
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Upon demurrer to this plea, the Court held the plea

good, saying: "There is no question on the averments

in this answer, that the fraudulent acts and attempts

and intents to defraud, alleged in the prior criminal

information, and covered by the verdict and judgment

of acquittal, embraced all of the acts, attempts and intents

averred in the information in this suit." This being

true, of which there can be no doubt, the judgment of

acquittal was a bar.

This case but states the doctrine of the authorities I

have cited, in different language.

If the fraudulent acts, attempts and intents in the

criminal case were the samefraudulent ads^ attevipis and

intents alleged in the civil case, as the Court declares

them to be, the same identical evidence would be

required to sustain the charge in both cases, and the

plea would be good under the rule stated by Mr. Free-

man, supra.

Again: The "purpose" of the two proceedings was

the same, z'. <?. the punishment of the defendant; first,

by fine and imprsonment in the criminal case ; and,

second, by the forfeiture of his property in the civil

case. This brings the plea within the rule laid down in

Aspden vs. Nixon., supra.

As if to emphasize this view, the Court further on

says :
" The judgment of acquittal in the criminal pro-

ceeding ascertained that the facts which were the basis

of this one (civil) and which are made by the statute,

the foundation of any punishment, personal or pecuni-

ary, did not exist."
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Here, again, the Court supports tlie Government's

position by declaring that the fads ivere the same^ and

that the judgment in the criminal case ascertained

them to be the same. The Court also recognizes that

the object and purpose of both proceedings was the

punislunent of the defendant.

In the Idaho case the object and purpose of the pro-

ceeding was the punishment of the defendant. The

object and purpose of this proceeding, is entirely differ-

ent. No punishment, personal or pecuniary, is sought

to be inflicted upon the defendant.

No property of his is menaced, molested or effected,

or intended or liable to be. The Government merely

seeks its own property. If the defendant cannot return

it in specie, which is assumed in the charge of conver-

sion, then the Government seeks only its value.

If the defendant received the property, and is com-

pelled to return it or its value, he is whole ; he loses

nothing, not even the value of the use of it, if such use

had a value. If the property had the value as charged,

and as found by the jury, when it came into defendant's

possession, he received that value, and he will be in no

worse condition if compelled to return it than he was

before he received it. The judgment leaves him in

statu quo. Therefore the Government seeks not punish-

ment or penalty, but seeks only the return of its own

property or compensation.

. II.

The position that there is reversible error in this case

because of the action of the Court in refusing to allow
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the defendants a peremptory challenge of a juror in the

second case i. c.^ the case against Stone, Noonan and

Kegler, in view of the record, is certainly a novel one.

The record shows (Trans., p. 48) that the "jury hav-

ing been called and examined, and all challenges for

cause having been determined, the Court directed the

respective parties, plaintiff and defendants, to proceed

with their peremptory challenges, if any they had, to

said jurors. Whereupon the defendant Stone exercised

Ill's challenges upon said panel, to the mnnber of three.

:: * ::: 'p|iat thercupou the defendants Stone and

Noonan peremptorily challenged John Gifiin, one of the

jurors, upon the ground that the defendants were en-

titled to challenge peremptorily in each of the cases on

trial, three jurors, and that they desired to exercise said

challenge upon said juror in the said cause No. 89 on

behalf of said defendants." The plaintiffs objected to

this proposed challenge on the ground that, having

challenged three jurors, their challenges were ex-

hausted. The objection was sustained and defendants

excepted.

Case No. 89 is still pending and undetermined in the

Court below; it has not been brought to this Court, and,

indeed, could not be, for the very suf&cient reason that

no judgment has been rendered in that case. The de-

fendant Stone having exercised the full number of

peremptory challenges allowed him by law, in the only

case in which a judgment was rendered, and in the only

case which is before this Court, it passes my power to

imagine how he, in this case, could be prejudiced by



what occurred in an entirely different case, and one

which is not before this court for any purpose.

It may be conceded that the action of the Court was

erroneous, but if so, the defendants in that case and the

defendant in this, has obtained all tlie relief which this

or an}" other Court could afford, by the action of the

Court below, in setting aside the verdict in the case in

which the erroneous ruling was made.

The jury rendered separate verdicts, one in this case.

No. 86, for $19,000 (Trans., p. 31), and one in case

No. 89, in which the challenge was refused, for $3,000

(Trans., p. 32). It is true that this last verdict was

against John H. Stone alone, but that can make no

difference. Subsequently the defendant John H. Stone

filed a motion praying "the Court to set aside the ver-

dict." (Trans., p. 35.) The Court sustained this

motion and set aside the verdict. (Trans., p. 37.)

The argument that the error, in case No. 89, taints

the proceedings in this case is more specious than

sound. The defendant. Stone, had the right to chal-

lenge three jurors peremptorily in this case, and it was

accorded him. The three defendants had the right,

jointly, to challenge three jurors peremptorily. This

right was denied them. There is no pretense that

Stone was misled, or prejudiced in this case, in which he

was sole defendant. It does not appear whether Stone

wanted to challenge Gif&n or not. The presumption is

that he did not, or he would have done so when making

his peremptory challenges in this case. The defendant,

Noonan, being represented by other counsel, may have
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desired to clialleiige Giffiii. The record throws no light

on this, and conjecture will furnish neither facts nor

argument on the question, however that may be, the de-

nial of that right has been cured b}^ the order setting

aside the verdict. Further discussion of this point seems

to me unnecessary.

III.

Defendant complains of the action of the Court in

excluding from the jur}^ evidence of the defendant's

appointment as agent of the Central Washington Rail-

road Company and the Spokane & Palouse Railroad

Company.

This evidence was properly excluded for the reason:

First. That it did not tend to sustain any defense

pleaded in the answer, and

Second. If the timber was taken from lands adjacent

to the line of the railroad, in the construction of which,

it is pretended to have been used, and if it was so used,

it was immaterial whether defendant furnished it to the

particular railroad as agent, or contractor, or otherwise.

U. S. vs. Chaplin, 31 Fed. Hep., 890.

That there were no averments in the answer under

which this evidence could properly be admitted, is shown

by an examination of the first affirmative defense.

The first paragraph of this defense avers that defend-

ant had contracts with various customers for supplies of

railroad ties and timber for the manufacture of lumber

at various points along the line of the Northern Pacific
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Railroad in the State ofWashington, adjacent to the region

mentioned in the complaint, and that he procured his sup-

plies of timber for the purpose from the lands embraced

in the grant to aid in the construction of the

Northern Pacific Railroad, by contracts with that

company ; and that at no time did he cut any timber on

any land, except such lands as belonged to that com-

pany. If this is true, it would be wholly immaterial

whether he was the agent of the Central Washington

and Spokane & Palouse roads or not, when he cut

timber only from the lands of the Northern Pacific

Railroad, nor would evidence of his agency tend to

prove that he did cut the timber only from the lands

of the Northern Pacific Railroad, under contract or

otherwise.

The second paragraph of this defense alleges that he

purchased timber from other persons, who either cut it

from lands of the Northern Pacific Railroad, or that it

was lawfully cut, but he denies that it was cut from the

lands of the United States. If he purchased this timber

from persons who cut it from lands other than the lands

of the United States, it can make no possible difference

whether he purchased it as agent or not, and the testi-

mony is immaterial under this paragraph.

The third paragraph of this defense avers that the

ties which he purchased were used in the construction

of the Spokane & Palouse and the Central Washington

Railroads, and that the Act of Congress of March 3,

1875, authorized those roads to use timber from the

public lands. The evidence of his agency is not ad-
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missible under this paragraph, because construing the

whole defense together, it will be seen that the first

paragraph sa3\s " he cut only on land belonging to the

Northern Pacific Railroad," and the " second that the per-

sons from whom he purchased did not cut any on lands

of the United States," therefore it makes no difference

whether the Spokane & Palouse and the Central

Washington roads were authorized to take timber from

the public lands, as alleged in this paragraph, or not,

since there is no allegation that they availed themselves

of this privilege. So, the testimony offered of his

agency was not responsive to any issue presented by

the ansv/er.

Counsel for plaintiff in error has worked himself into

a "while heat" of indignation in his argument, over

what he imagines to be the outrageous treatment

accorded his client by the Court in its rulings upon the

evidence and in its instructions to the jury upon the

effort made to show that the timber sued for was taken

and used in the construction of the Spokane & Palouse

and the Central Washington Railroads, under the act of

1875. Why all this warmth?

While it is true that evidence of the incorporation of

these roads and of their having filed the documents in

the General Land Ofi&ce as provided for by the act of

March 3, 1875, was introduced, and also some evidence

that a porton of the timber was taken from unsurveyed

lands, there was nothing in the pleadings that justified,

or laid the foundation for the admission of this evidence.

The authority given by the act of March 3, 1875, to
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railroads to take timber from adjacent lands of the

United States for use in tlie construction of such roads,

was in no sense a grant, except as to the right-of-way

over which the road should be built, it was, at most, a

mere license.

Cook vs. Stearns, 11 Mass., 533.

Silshy vs. Trotter, 29 N. J. Eq., 328.

Shepherd vs. McCalmont Oil Co., 38 Hun. {N. Y.), 37.

U. S. vs. Chaplin, 31 Fed. Rep., 890.

In trespass, a license must be pleaded specially, it

cannot be given in evidence under the general issue.

Ruggles vs. Lesure, 24. Pick, 187.

Lockhart vs. Geir, 54- Wis., 133.

Chase vs. Long, 4-4- Ind., 4^7'-

Hill vs. Morey, 26 Vt, 178.

Starnbaugh vs. Hallenhaugh, 10 Scrg. and Rawle, 357.

2 Selwyn's Nisi Prins, 4^9.

This license not having been pleaded the evidence

was inadmissible.

But the evidence of the incorporation of the roads and

the filing of the documents in the General Land Office,

and that some of the timber had been cut from unsur-

veyed lands, having been admitted, it was the duty of

the Court to either withdraw it from the jury, or instruct

them to ignore it, as not tending to support any issue

tendered by the pleadings. This certainly cannot be

assigned as error.

The entire defense seems to have proceeded upon the

idea that defendant would maintain that he had only

taken or received timber from the lands of the Northern



19

Pacific Railroad, or from persons who had filed home-

stead and pre-emption claims, and that failing in this he

would shield himself under the license conferred by the

act of 1875, but unfortunately for him he has not

pleaded this license so as to make it available.

IV.

Complaint is also made of the instruction of the Court

upon the meaning of the word "adjacent," as used in

the act of 1S75. Counsel insists that by this instruc-

tion the Court invaded the province of the jury. That

the meaning of that word was a question for the jury, to

be determined by all the circumstances of the case. The

onl}^ authority cited to sustain this position is the case

of U. S. vs. Lynde^ <// Fed. i?., ^97, and I submit that

it does not sustain it. The Court after quoting from

three cases, in which the Court, in each case had defined

the word as a matter of law, says :
" We are led to the

conclusion that it must be determined from the evidence

in the case." Determined by whom? By the jury?

The Court certainly does not say so, nor does it say it

must be determined by the Court, but when it is remem-

bered that the opinion is professedly based upon the

cases cited by the Court, and that in those cases the

meaning of the word was not left to the jury, but was

defined by the Court, the conclusion is irresistible that

what the Court decided was, that the meaning of the

word should be determined by the Court, from the evi-

dence. Thus this authority harmonizes with all the

other cases, in which this expression in the act of 1875,

has been considered.

IkB
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U. S. vs. R R Co., S9 Alb. L. J., 24.

U. S. vs. D. & n. G. R. Co., 31 Fed. R., S86.

U. S. vs. Chaplin, Id., 890.

D. & R. G. R. Co. vs. U. S., S4. Fed., R., 838.

These decisions are in harmony with the universal

rule that the Court shall construe all writings that may

be introduced in evidence.

Goddard vs. Foster, 17 Wall, 123.

And the construction of statutes, constitutional pro-

visions, by-laws and all other written laws is for the

Court and not for the jury.

11 Am. and Eng. Encijc. of Laiv, 24-2, and cases cited in the

notes.

It is also the duty of the court to define all terms or

words used in a writing or statute, which require

definition.

11 Am. and Eng. Encyc. of Law, 242.

1 Greenleaf on Ev. {14th Ed.), § 5.

The act of March 3, 1875, whether it be called a grant

or a license, was a writing, and more, it was a written

statute— a law,— and, although not formally intro-

duced in evidence, it was in evidence, by force of the

notice which the Court and Jury were bound to take of

it, if there was anything in the pleadings or evidencCj

which required a consideration of it, at all.

Schulenberg vs. Harriman, 21 Wall, 44-

M., K. Sc T. R. R. Co. vs. K. P. R. R. Co., 97 U. S., 4OI.



21

It will not be disputed that tlie Court must construe

the law, and all terms in the law, the meaning of which

is not obvious. This the Court did in this case, and

the question remains, Was the construction given

correct ?

That it was, I think can be demonstrated.

The act of March 3, 1875, gives certain railroads the

right to take timber, etc., " from the public lands adja-

cent to the line" of such roads for the purpose of

construction.

18 Stat, at L., If.82.

It is undisputed that the Spokane & Palouse Rail-

road had its initial or starting point at Marshall, on the

line of the Northern Pacific Railroad, and from there it

ran southwest. That the Centra:l Washington Rail-

road had its initial or starting point at Cheney, eight

miles west of Marshall, on the line of the Northern

Pacific Railroad, and ran from there in a northwesterly

direction. The timber was cut from lands along the

line of the Northern Pacific Railroad, fifty miles east-

ward from the eastern end of these roads. (Brief of

Plaintiff in Error, p. 29-30.) Instead of these lands

being "adjacent to the line" of either of these roads,

they bore no relation whatever to them. Their lines,

as they were projected and constructed in the direction

they pursued, were constantly receding from these

lands. The initial point was the nearest to the lands.

The "lines of the roads" were constantly growing

farther and farther away. The law does not say " adja-
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cent to the end oi the road," but, "adjacent to the line

of the road."

The evident purpose of the act of Congress was to

extend aid, from the products of the lands, to such rail-

roads only, as would, by their construction, tend to

open up, make accessible and improve the lands, from

which the materials were taken ;
certainly not to those

roads which ran in an opposite direction. If timber

could be taken from a point fifty miles from the end of

the road, as being " adjacent to the line," it might be

taken from any other or greater distance therefrom.

The illustration which counsel makes of the Oregon

Short Line road, may be turned against him. Admit-

ting what he says to be true, that there was no timber

along the line of that road, would it not be a perversion

of the language and intent of the act to say that the

road could have taken timber from a point beyond and

west of its western terminus, to be used in its construc-

tion, from the Willamette Valley, for instance? If

not, then what is to prevent its being taken from Puget

Sound, or any other distant point?

Judge Deady says, construing this act: "And first

the act is not a mere gratuity, but was evidently passed

on the theory that it is for the interest of the grantor to

promote the building of railroads through the public

domain. At its passage the United States was, and

still is, the owner of millions of acres of wild and unset-

tled lands. Congress intended to enhance the value

and promote the settlement of these lands by inducing

capital to build railways through them. The induce-
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terial from the adjacent lands for the construction of

the road." Again : "Where the adjacent ends and the

non-adjacent begins, may be difficult to determine. On
the theory that the material is taken on account of the

benefit resulting to the land from the construction of

the road, my impression is, that the term 'adjacent'

ought not to be construed to include any land, save

such as by its proximity to the line of the road, is

directly and materially benefitted by its construction."

V. S. vs. Chaplin, 31 Fed. Rep., 890.

Mr. Justice Brewer expresses the same idea. In con-

sidering the meaning of the word "adjacent," he says :

" I certainly do not agree with the idea, which seems to

be expressed elsewhere, that the proximity of the lands

is immaterial, or that Congress intended to grant any-

thing like a general right to take timber from public

land where it was most convenient. The grant was

limited to adjacent lands, and I do not appreciate the

logic which considers that, if there be no timber on ad-

jacent lands, the grant reaches out and justifies the

taking of timber from distant lands— lands fifty or a

hundred miles away. Nor do I understand that the

rule controlling the construction of ordinary public

grants, to the effect that they are construed strictly

against the grantee, does not apply to these grants."

D. & R.-G. R. Co. vs. U. S., 34. Fed Rep., 838.

The true test of the construction of this statute is,

the intention of Congress in its passage. This inten-
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tioii certainly was the development of the unsettled por-

tion of our country, and that this purpose might be

effected, roads whose construction would aid in such

development, by building their lines through^ or near to

these lands, are to be the recipients of the Government's

bounty.

This intention was made clear to the jury by the

instructions of the Court. These instructions being in

harmony with the language and purpose of the statute,

and in line with the decisions last quoted, were surely

right.

V.

Plaintiff in error, with apparent sincerity, says

:

"The Court declined to charge the jur}^ that when a

settler, duly qualified, had filed his declaration as such,

and had made actual settlement upon the parcel claimed,

that that parcel became severed from the public lands,

and, that, subject to the loss of the settler's right by

failure to comply with the subsequent conditions

required by law, the settler, except as between himself

and the Government, was entitled to exercise all the

rights of an owner." And exclaims, " Is not this the

law?"

He then quotes from the judgment of Chief Justice

Marshall, in Jackson vs. Ciaj-k^ i Pet., 6j6, sl passage,

which, as applied to this case, is like Mark Twain's

comment upon the argument of a rival newspaper man,

during the flush times of Nevada, Mark said, " His

logic was like the peace of God "—" It passeth all under-

standing."
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That the filing of a homestead or pre-emption declara-

tion by a qualified settler, fi^llowed by settlement and

occupancy in good faith, so far segregates, the particu-

lar tract from the public domain as to make it an appro-

priation, as against any other person or corporation, no

one will deny, but I imagine that the proposition that

such settler is " entitled to exercise all the rights of an

owner," over it, in the sense in which the word "owner"

is used and understood in ordinary affairs, is certainly

the most startling one that has been seriously made in

a Court of Justice for many years. If this be the law,

then the Courts and the profession " have been long

wandering in darkness." Counsel argues laboriously

and eloquently through six pages of his brief to estab-

lish this very novel principle.

The vice of his proposition is, the assumption that

the settler acquires title, and " all the rights of owner-

ship," by the mere fact of filing his declaration and

making settlement, and that the future occupation and

cultivation are conditions subsequent. If this were

admitted, perhaps his conclusion would be sound.

Unfortunately for this argument, however, the condi-

tions upon which the settler obtains title, although to

be performed after filing and settlement, are conditions

precedent. Until these conditions are performed, fol-

lowed by due proof of occupation and cultivation made

in the United States local land office, the settler has no

title whatever, but a mere right of occupation or in-

choate equitable interest, which may be perfected by

acquiring the title he initiated, through his filing and
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settlement, by continuous occupation and cultivation

and final proof.

U. S. vs. Ball, 31 Fed. R., 667.

Thrift vs. Delaney, 69 Cal, 188.

Schoolfield vs. Houle, 22 Fac. Rep., 781.

Coleman vs. McCormick, 37 Minn., 179.

And if lie fails to make final proof, the last precedent

condition, within the time prescribed bylaw
( §§ 2267

and 229:, R. S.), the Government is not compelled to

re-enter or sue for possession as for breach of condition

subsequent, but may dispose of the land to another

qualified settler, or reserve, or appropriate it to any

other legitimate purpose.

hi re. Helge Gulleckson, 2 Copp^s Fub. Land Laics, 770.

§ 2297 R. S.

This proves the unsoundness of the position of

plaintiff in error, and demonstrates the correctness of

the action of the Court, in admitting testimony to show

that the en trymen from whom defendant purchased

timber, had made merely colorable entries, and in

refusing the instructions asked by defendant, based

upon his theory that an entry and settlement, gave the

entryman " all of the rights of an owner."

While the entryman was in actual possession pur-

suant to his filing, if made in good faith, he had the sole

right of possession, but he had no such title as is

claimed for him by plaintiff in error, with the right,

unlimited, to cut and sell the timber, and if he did cut

and sell the timber for any purpose but the legitimate
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clearing of the land, the Government could sue and

recover its value from the purchaser.

U. S. vs. Ball, supra.

U. S. vs. Williajns, IS Fed. Rep., Jfjo.

U. S. vs. Cook, 19 Wall, 591.

"To justify any cutting of the timber, except for use

upon the premises, as timber or its products, it must be

done in good faith for the improvement of the land.

The improvement must be the principal thing, and the

cutting of the timber, the incident only. Any cutting

beyond this would be waste and unauthorized. The

timber, while standing, is a part of the realty, and it

can only be sold as the land could be. It can be right-

fully severed for the purpose of improving the land, or

the better adapting of it for convenient occupation, but

for no other purpose."

U. S. vs. Cook, 19 Wall., 591.

Counsel complains of the Court's instruction to the

Jury to the effect, that a settler who takes up a tract of

land with the intention of residing upon it, and culti-

vating it, had the right to cut the timber from the land,

if he did so in good faith and for the purpose of culti-

vation, and that after it is cut he is the owner of it, and

may dispose of it as he sees proper ; but if he cuts the

timber and sells it when he is not a dona fide settler,

intending to acquire title to the land under the laws of

the United States, he does so unlawfully and acquires

no right to the timber, and that even a settler who takes

up a claim intending to acquire title to it, until he has
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perfected liis right to the land, has no right to cut the

timber, except so far as is necessary and reasonable to

prepare the land for cultivation. That the title to the

land and the timber is in the United States, and so

remained until the conditions of the law were fulfilled,

but in the meantime, the settler, if engaged in improv-

ing his land as required bj^ law, cuts and disposes of

the surplus timber without intent to defraud the Gov-

ernment, and the purchaser buys the timber under the

belief that there is no intent or purpose to defraud the

Government, the sale is law^ful, and the purchaser is

protected. That if he cuts the timber off of forty acres,

it should be done in pursuance of a definite plan that

the plow shall follow the axe, and that the entire forty

acres shall be put to use for the purpose of cultivation,

or in such manner as a farmer makes use of land that

is tillable. This instruction, I submit, is clearly the

law, and is in accord with the uniform policy of the

Land Department of the Government, and the construc-

tion placed upon the settlement laws by the officers of

the Government, with the decisions of the courts, and

and with the statutes, as is shown below.

In U. S. vs. Williams^ i8 Fed.R.,4j^^\t is said: "A
mere settler on the public lands has no right as such to

cut timber thereon for the purpose of disposinglof it by.

sale, or otherwise. And yet I think the act of 187S,

ought to be construed as authorizing a settler to dispose

of timber which he cuts in good faith for the purpose of

clearing his land for present cultivation. Whatever

timber it is necessar}'' to cut to prepare the land for
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tillage, the settler ought to be allowed to dispose of to

the most advantage to himself, to sell it, rather than

destroy it. But this is a privilege easily abused, and

the temptation to do so is very strong. Therefore it ought

not to be allowed, except upon clear proof that the

tillage or cultivation has kept pace, acre by acre, or

field by field, with the cutting and removal. Otherwise

the public lands will soon be pillaged of their valuable

timber by the contractors and emplo^-es of millmen

working under the guise of pre-emptors and home-

steaders, preparing their so-called 'farms for tillage.'

But tillage means husbandry, the cultivation of the

land, particularly by the plow. '"'' '•' ''''

It is not

practicable to lay down any absolute rule as to how near

the cultivation shall keep to the clearing—how close the

plow shall follow the axe—but it is clear that whoever

cuts timber on the public lands and removes it there-

from or disposes of it must be prepared to show that he

is a lawful settler thereon and that the timber was cut

for the purpose of clearing and cultivating the land, and

not otherwise. And in case the timber is sold or other-

wise disposed of, for gain, the further the clearing is

ahead of the cultivation the stronger is the presumption

that it was cut with such intent, and not to prepare the

land for tillage."

See also, U. S. vs. Ball, supra.

The fourth section of the act of June 3, 1878, pro-

hibits the cutting of timber from the public lands, unless

it is done by a miner or an agriculturist clearing his

land in the ordinary working of his mining claim, or
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preparing liis farm for tillage, or for the necessary sup-

port of his improvements.

{20 Stat, at L., 80-90.)

" If the timber should be severed for the purpose of

sale alone; in other words, if the cutting of the timber

was the principle thing, and not the incident, then the

cutting would be wrongful, and the timber when cut

become the absolute property of the United States."

v. S. vs. Cook, sujva.

If this were not so, and if a settler by filing his

declaration and making settlement, could "exercise all

the rights of an owner" over the land, and among these

^'rights " could lawfully cut remove and sell the timber,

the problem of M'hat to do with the "unemployed,"

which now perplexes us, would be speedily solved, for

speculators and millmen would cover every quarter

section of timber land in the country with the " filings

and settlements," of persons who would be base enough

to make such filings for a very small consideration.

And thus would our forests be destro3^ed, and the benign

policy of our Government, to furnish homes to the

homeless, be defeated.

Fortunately, the inqiurj^ of counsel, " Is not this the

law?" can be answered with an emphatic no!

The instructions as to the rights and powers of the

settlers v»^ere correct law, and were appropriate to the

case made b}^ the evidence. The testimony showed

without exception, that where timber had been pur-

chased from settlers, the settlement had been made upon
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land, hardly fit for cultivation, designated b}' the wit-

nesses as "third class," and that the improvements were

of the most meagre kind, consisting of small temporary

cabins or shacks, with no clearing of consequence ; none

which indicated that the timber had been removed

so that the soil could be used, for any purpose,

either of tillage or pasture. Instead of beginning

at any one spot and clearing the timber off clean, and

removing the stumps and burning, or piling or remov-

ing the tops and brush, so that the land could be used,

the cutting had been done indiscriminately all over each

claim, and the tops, limbs and brush left on the ground

where they fell.

This was the condition when defendant visited these

claims, and this was the condition when he purchased

the timber. This was suf&cient to 'show that these so-

called settlers were not acting in good faith and was

notice to defendants that their settlements had been

made for speculative purposes, only.

Complaint is made that the Court permitted testi-

mony to be introduced that these "settlers," after selling

the timber had abandoned their claims. I submit that

this testimony was competent. It tended to corroborate

the testimony going to show bad faith in the original

entries. ]\Ian's intention can only be determined by his

actions. If the inquiry were limited to what he did at

the inception of his entry, no case of fraudulent entry

could be made out, because at that time he would be

careful to observe all the forms of law the better, to

avert suspicion. His whole conduct in connection with
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the land is proper to be considered. His entry, his set-

tlement, his cultivation and improvement, if any, and

his abandonment of the land. If it be shown that an

entryman, after entry within a short time, denuded the

land of the timber and then abandoned it, the conclusion

would be irresistible that his original entr}'- was made in

bad faith, and this conclusion would be a proper and

just one for the jury to draw from these circumstances,

this being true, the evidence of all circumstances tend-

ing to prove bad faith, Avas admissible.

The term bona fide^ as applied to the pre-emption

claimant, does not change the qualifications of such

claimant, nor the conditions upon which, under the

general law, a settlement with a view to pre-emption is

permitted. It was intended to designate one who had

settled upon land subject to pre-emption, with the inten-

tion to acquire its title, and had complied, or was

proceeding to comply with the requirements of law to

perfect his right to it.

Hosmer vs. Wallace, 97 U. S. 575.

The converse of the above principle is also true.

If the entryman has not complied 2LMdi. \s notproceeding

to comply with the law, he is not a bo7ia fide settler, and

what better proof of this fact could be made, than that

he had abandoned his claim before completing the

period of residence required, and before the time for

final proof had arrived? Especially when the lack of

improvement during his occupancy tended so strongly

to show bad faith.
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VI.

The last point discussed by plaintiff in error, is the

action of the Court had on Sunday. There are reasons

for the Court's action in this matter which do not

appear in the record, and which would not be mentioned

b}^ me, had I not been set the example by the counsel

on the other side, by stating on page 54 of his brief that

witnesses had been brought to the trial in the Idaho

case from a great distance, and the efforts his client had

made to secure a re-investigation, before the indictment

in that case was found.

These reasons are: After the jury had retired to

consider the verdict one of their number became

seriously and dangerously ill, to such an extent that

the services of a physician were required and the sick

man provided with a comfortable bed in the jury room.

Fearing fatal results to this jury man and desiring to

avoid the expense and cost of a re-trial, (which would be

great), and deeming it essential to the ends of justice

that the jury should indicate in their verdict their find-

ing in each of the consolidated cases. The record sup-

ports the following statement (Trans, page 136) : The

Court called the jury into the Court room on Sunday

in the presence of the counsel for both sides, and

merely directed them as to the form of their verdicts.

No instructions were given. The counsel for the

Government requested the Court to instruct the jury

further, but this the Court positively refused to do.

(Trans, p. p. 136 to 140).

The counsel for plaintiff in error was present, but
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made no objection to the. direction given to thejnry as

to the form of their verdict nor to anything that was

said to the jnry; nor did he take or save any exception

to the action of the Conrt in that behalf

The only exception taken on that day by connsel for

plaintiff in error, was in these words :
" I wonld like to

have now, if the Court pleases, an exception to the jnry

having been sent out on Sunday^ and to the receiving of

the verdict 07i Sunday

P

Counsel then remarked to the Court: "Of course the

instructions which your Honor gave were given on

your own motion, and not at the request of either

party. I would like to have the benefit of sttch excep-

tion now, if the Court pleases." (Trans., p. 140.)

The action of the Court in giving directions to the

jury as to the form of their verdicts, cannot be reviewed

here, because there was no objection or exception to

that action. The only exception was to the sending out

of the juiy^ and the receiving of the verdict on

Sunday.^''

"No instruction to the jury, given or refused, can be

brought here for revision, unless the record shows that

exception to it was taken while the jury was at the

bar."

Phelps vs. May^r, 15 How., 160.

Barton vs. Forsyth, 20 How., 533.

Mutual Li/e Ins. Co. vs. Snyder, 93 U. S., 393.

Michigan Ins. Bank vs. Eldred, 14.3 U. S., 293.

Collins vs. Bowmer, 2 Mo., 195.
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The action of the Court in sending out the jury on

Sunday and in receiving the verdict on that day, to

which exception was taken, was not erroneous, whether

there was a statute authorizing it or not.

Ball vs. United States, J40 U. S., US.

In the case last cited, the Court says :
" On Sunday,

the 3d of November, the record shows the return of the

verdict finding *' the defendants, J. C. Ball and R. B.

Boutwell, guilty as charged in this indictment, and we

find M. Fillmore Ball, not guilty." Which is followed

by these words: "It is, therefore, considered by the

Court that the defendants, J. C. Ball and R. E. Bout-

well, are guilty as charged in the indictment herein and

as found by the jury, and it is ordered that they be

remanded to the custody of the Marshal and be by him

committed to the county jail of Lamar County to await

judgment and sentence of the Court. It is further

ordered that the defendant, M. F. Ball, be discharged

and go hence without day."

If this could be regarded as the judgment of the

Court, it was void because entered on Sunda3^

Mackalleij's Case, 5 CoJce, 111.

Sivan vs. Broome, & Burrows, 1595.

Baxter vs. The People, 3 Gllman, 368.

Chapman vs. State, 5 Blackford, 111.

" But it is clear that it cannot be treated as a judg-

ment, and is in effect, nothing more than a remand for

sentence."
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The Supreme Court here, without reference to an\^

statute, but upon common law principles, says, in effect,

that a verdict may be received on Sunday without being

impeachable for error, and that no proceeding or action

of the Court had upon Sunday, short of the rendering of

a judgment on that da}^, would be so far erroneous as to

justify a reversal, even in a criminal case. And this

affords ample authority for the action of the Court in

this case.

Upon a review of the whole case, it is confidently be-

lieved that no error intervened in the proceedings to the

prejudice of the substantial rights of the defendant, and

that therefore the judgment of the Court below should

be in all respects alfirmed.

Respectfully submitted.

Wm. H. BRINKER,

United States Attorney^

For the Defendants in Error.

Seattle, Washington, April 2, 1894.


